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FEDERAL ELECTION COMMISSION 
WASHINGTON, D.C. 20463 

January 28, 2011 

Mario D. Nicotais, Esq. 
ScottE. Gessler, Esq. 
Hackstaff Gessler, LLC 
1601 Btake Street, Suite 310 
Denver, Colorado 80202 

RE: MUR 6137 
Informed Catholic Citizens 

Dear Messrs. Nicotais and Gessler: 

On December 3,2008, the Federd Election Commisdon notified your client. Informed 
Clatholic Citizens, of a complaint alleging viotations of certain sections of the Federd Election 
Campaign Act of 1971, as amended ("the Act"). A copy oftiie comptamt was forwarded to your 
client at fhat time. 

Upon further review ofthe allegations contdned m the conqitauit, and infoimation 
supplied by your client, tia Commission, on January 19,2011, found tiut tiiere is reason to 
believe hiformed Catiiolic Citizens violated 2 U.S.C. §§ 434(c), 434(g), and 441d(a), provisions 
of the Act. The Commisdon also found no reason to believe that Informed Cathotic Citizens 
violated 2 U.S.C. § 441b. The Factud and Legd Andyds, which formed a basis for tiie 
Commission's findings, is attached fbr your mformation. 

The Conunission was equdly divided on whether to find reason to believe informed 
Catiiolic Citizens viotated 2 U.S.C. §§ 433 and 434. A Stetement of Reasons providing tia bads 
for the Commisdon's dedsion win be forthcoming when the entire file in this matter closes. 

You nay sdmnt sny factud or legd nateriata that you believe are relevant to the 
Commisdon's eondderation ofthis matter. Please submit such materiata to the Generd 
Cnunsers Office dong with answers to the enclosed questions and document requests within 30 
days of recdpt of this letter. Where q)propriate,statementediouldtasd>mitted under osth. In 
the absence of additiond infinmation, tiie Commisdon may find probdile cause to believe that a 
violation has occurred snd proceed witii conciliation. 

Please note that you have a legd obligation to preserve all documents, records and 
materiata rotating to tiiis nutoer until sudi time as you are notified that the Conunission has 
closed ite file in tins moiter. See 18 U.S.C. § 1519. 
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If your client ta interested in pursuing pre-probd>le cause conciliation, you diould so 
request in writing. See 11 C.F.R. § 111.18(d). Upon recdpt oftiie request, the Office of the 
Goierd Counsel will nuke recommendations to the Commission dtiier proposing an agreement 
in settiement of the matter or recoinmenduig declining tiut pre-probable cause conciliation be 
pursued. The Office of the Generd Counsel nay recommend that pre-pnibabta cause 
conciliation not be entered into at this tune so that it nay complete ite investigation of the matter. 
Further, the Commission will not entertain requeste for pre-probable cause conciliation after 
briefe on probable cause have been mdled to tiie respondent. 

r-f Requeste for extensions of time will not be routinely granted. Requeste must be made in 
IS. writing at least five days prior to the due date ofthe response and specific good cause must be 
^ demonstmteU. In sddition, the Office ofthe Generd ()omiseloidilrarily will not give extensions 
p beyond 20 days. 
f f l 

^ This matter will remain confidentid in accordance with 2 U.S.C. §§ 437g(aX4)(B) and 
^ 437g(aX 12XA) unless you notify the Commission in writing that you wi^ the matter to be made 

public. O 

H 
Ifyou have any questioiu, please contact Kasey Moigenhdm, the attomey assigned to 

tiiis matter, at (202) 694-1650. 

On behalf ofthe Commission, 

Enclosures 
Factud and Legd Andysta 
(Juestions aid Document Requeste 
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8 L GENERATION OF MATTER 
9 

10 This nutter was generated by a compldnt filed with tiie Federd Election Ckmunission by 

(M 11 Rebecca Kiatz. See 2 U.S.C. § 437g(aKl). 
rs 
2 12 n. FACTUAL SUMMARY ^ 
Q 
hn 13 This matter concerns dlegations that Informed Catholic Citizens CTCC*), a Colorado-

F 14 based S01(c)(4) organization, violated various providons oftiie Federd Election Canipdgn Act 
O 
^ 15 of 1971, as amended 0*010 Act̂ . Specifically, the complaint dleges that ICC made prohibited 

16 corporate expenditures for a series of recorded telephone calls that constitoted express advocacy, 

17 and nuy have been required to report the cost of the calta as independent expenditures. In ite 

18 response, ICC argues that the cdta did not contain express advocacy, and therefore the group 

19 was not required to rqiort any independent expenditures. Response at 3. 

20 The comptaint identifies two recorded phone calls ICC made to dtizens in Colorado in 

21 late October 2008.̂  Complamt at 1. The scripte for the cdls, provided in ICC's response, are as 

22 follows: 

23 '̂CarmodyCaU" 
24 
25 Hello, this is Fr. Bill Csrmody, Pastor of Holy Family paridi m Colorado Springs. I'm 
26 calling on bdulf of Informed Catholic Citizens d)out tiie importance of your vote m this 
27 election. 
28 
29 Regardless oftiie spmnmg that some politicians have done, the Catholic Churdi's 
30 oppodtion to the evil of abortion has dways been the same and ta crystd clear. 
31 

* IOC's Response ststes tiiat fhe cslls weie delivered to memben oftiie public in Noveniber 2008, just before the 
election, fee Response Exhibit A. 
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1 Why is it unportant m tiiis election? John McCdn has a record of supportmg life, but in 
2 the words of Denver Archbishop (Charles Chaput, Barack Obama "is the most conunitted 
3 d3ortion-ri8ihte preddentid candidate of dtiier major paity" in 35 years, aid the 
4 Democratic Paity Platform adopted in Denver is **clearly anti-life." 
5 
6 There are many important issues to condder, but as Archbishop Chaput says, "every 
7 other human right depends on the right to life." 
8 
9 If you have not aheady voted, I pray that you will search your conscience carefully and 

10 consider dl the information you deem important. And, then vote like life depended on 
^ l l it-because it does. 

12 
^ 13 This message ta pdd for by Informed Catholic Citizens. 
^ 14 
S IS <*BeanprezCair 

«r 17 Hello, thta u Bob Beauprez. And, no, Fm not one of those politicians calling to tell you 
O 18 howtovote. You'll figure that out on your own. 
HI 19 

20 I know that there are a whole host ofissues you'll consider when decidmg for whom to 
21 vote, including who best represente your vdues. What's difficult is fmding really honest 
22 infoimation about the candidates and the issues most important to you - like the five non-
23 negotiables: sanctity of human life»euthaiusia,homosexudnurriage,embiyonicstem-
24 cell research, and human cloning. 
25 
26 I recentiy leamed through the Solidarity Institote at ecatholichub.net that Bob Schafifer is 
27 in agreement with CSatholic docUine on all five of these issues while Maik Udall ta 
28 opposed to every singHe one. 
29 
30 We're the Informed Catholic Citizens, and our only objective is to make sure you have dl 
31 the mfonnation you need to dedde who you'll be voting for in thta etection. Thankyou 
32 for listenmg. 
33 
34 m. ANALYSIS 

35 The Commisdon: (1) finds no reason to believe tiut ICC viotated 2 U.S.C. § 441b; 

36 (2) finds reason to believe tiiat ICC violated 2 U.S.C. § 434(c) by failing to disclose ite 

37 mdqiendent expenditure; (3) finds reason to believe that ICC violated 2 U.S.C. § 434(g) by 

38 failmg to file a 24-hour notice of ite independent expenditure; and (4) finds reason to believe that 

39 ICC viotated 2 U.S.C. § 44ld(a) by fdlmg to mclude the required disclaimer. 

40 
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1 A. Corporate Expenditures 

2 In Citizens United v. FEC, the Supreme Court struck down as unconstitotiond tiie Act's 

3 prohibition on coiporate financmg of independent expenditures. See 130 S.Ct. 876,913 (2010). 

4 Thus, it is permisdble for coiporations to use generd treasuiy funds for this puipose. 

5 Accordmgly, the Omunisdon finds no reason to believe tiut Informed Catholic Citizens violated 

6 2 U.S.C. § 441b by making a prohibited corporate expenditure m connection with the recorded 

^ 7 telephone cdls. 

O 8 B. Independent Expenditure Reporting 

^ 9 Under the Act, every person other than a politicd committee who makes mdependent 
0 

HI 10 expenditures m excess of $250 must file a report that dtacloses infonnation on its expenditures 

11 and identify each person who made a contribution in excess of $200 for the puipose of furthering 

12 an independent expenditure. See 2 U.S.C. § 434(c). The Act defines an independent expenditure 

13 as any expenditure that expresdy advocates the election or defeat of a clearly identified 

14 candidate and is not made in concert with a candidate, a politicd party committee, or their 

15 respective agente. 2 U.S.C. § 431(17). 

16 Under the Commisdon's regulations, a conununication contams express advocacy when 

17 it uses phrases, CBmpaign slogans, or uidividud words "which in context can have no otiier 

18 reaaonable mBanisg than to encourage tiie election or defeat of one or more cieariy identified 

19 candidate(s), such as posters, bumper stidceis, advertisemente, eto. which say 'Nixon's the One,' 

20 'Carter '76,' 'Reagan/Bush' or 'Mondde!'" 11 C.F.R. § 100.22(a). The Supreme Court has 

21 held that express advocacy also encompasses communications that contain "in effect an explidt 

22 directive" to vote for or against a csndidate. MCFL, 479 U.S at 249. The fact that a message is 

23 "nurgmdly less direct than 'Vote for Smith' does not dunge ite essentid nature." Id. ICC 
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1 argues tiut "express advocac/' must be read narrowly m accordance witii the approach in 

2 Buckley v. Valeo, 424 U.S. I (1976). Response at 3. 

3 The Caimody Cdl contains express advocacy under 11 C.F.R. § 100.22(a) consistent 

4 with Supreme Court and Commission precedent. This cdl is similar to the newsletter at issue in 

5 MCFL and tiie "Ckmscience" pamphlet m MUR 5634 (Siena Club). In MCFL, tiie Supreme 

6 Court found that a newsletter which listed candidates for stete and federd office and identified 

s , 
^ 8 ''EVERYTHING YOU NEED TO KNOW TO V()TEBRC>-LIFE,"'•VOTE PRC)-LIFE," and tiie 
'I 
7 9 disdaimer "This specid election edition does not represent an endorsement of any poiticular 
0 

10 candidate," constitoted express advocacy. MCFL, 479 U.S at 238. The Court reasoned that tiie 
HI 

11 newsletter "caimot be regarded as a mere discuadon of public tasues that by their nature ruse the 

12 names of certain politicians. Rather, it provides an explicit directive: vote for these (named) 

13 candidates."/d: 

14 In MUR 5634, the Conunisdon found that the "Conscience" pamphlet, which compared 

15 President Bush's and Senator Kerry's environmentd records Bud contained the phrases "LET 

16 YOUR CONSCIENCE BE YOUR GUIDE" snd "LET YOUR VOTE BE YOUR VOICE" 

17 contained express advocacy under section 100.22(a) because it provided 'in effecf' an explidt 

18 directive to vote for the candidates whoae positions were in accord with the organization. See 

19 MUR 5634 Factud and Legd Andysis at 4. The Ckimmission found probable cause to believe 

20 that the Sierra Club violated 2 U.S.C. § 44lb(a) based on the "Consdence" pamphlet and entered 

21 into a conciliation agreement with the organization. See Certificationa dated July 19,2006 and 

22 November 13,2006. In the same nutter, the Office ofGenerd Counsel recommended, and the 

23 Commission found, no reason to believe that the Siena Club violated the Act in connection with 
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1 three other pamphlete. Two of the pamphlete did not contam express advocacy because a 

2 reasonable imerpretetion was that readers were simply bdng duected to contact cuirent federd 

3 officdiolders. MUR 5634 First Generd Counsel's Report at 5. A fourth pamphlet, "Diit," 

4 which contained narratives comparing the environmentd records of Present Bush and Senator 

5 Kerry, did not contdn express advocacy because it was consistent with the Commission's voter 

^ 6 gdde regulations and encouraged readers to obtdn additiond information about the candidates 

^ 7 fipom other sources before deciding for whom to vote. Id. at 8. 

O 8 lite Cannody CaU uses the word''vote" tluee times, staiting in the first sentence after the 

ffl 

^ 9 greetmg. The Caimody Call ta express advocacy under section 100.22(a) because ite sete out 
0 
HI 10 John McCdn's and Baradc Obanu's respective podtions on the subject of abortion and then 
HI 

11 directe listeners to "vote like life depended on it - liecause it does," which has no other 

12 reasonable meaning than to encourage the election of John McCam and tiie defeat of Barack 

13 Obama. Thta concludon is consistent with the Supreme Court's decidon in MCFL in that the 

14 Carmody Call's cdl to action to "vote like life depended on it - because it does" is an 

15 unambiguous reference to John McCdn's "record of supporting life," providing "in effect" an 

16 expUcit directive to vote for John McCain and against Baradc Obama. The Cannody Call's call 

17 to action is dso sunitar to tiut in tiie MUR 5634 "Conscience" pamphlet, "LET YOUR VOTE 

18 BE YOUR VOICE." 

19 Altfaougjh the avdtable information does not indicate the cost or dissemmation ofthe 

20 Cannody Call, a press account dted in the Comptaint regardmg the Beauprez Call stated that 

21 ICC "blanket[ed] the stete witii recorded phone calta." Mike Riley, Beauprez Robo-Cdta Taiget 

22 Uddl on Vdues, Denver Post, October 23,2008. ICC's response did not provide any 

23 infoimation regardmg the cost or dtasemination ofthe calls. The fiict that the Cannody Cdl 
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1 concerned the Presidentid election also suggeste that a large number of cdta were made, and 

2 past nutters involving robocdls often involved coste well over $1,000. See MUR 6125 

3 (McClmtock) (Campdgn in Cdifomta's 4̂  Congressiond Dtatrict spent $7,799 for robocdls m 
i 

4 2008); MUR 5819 (U.S. Chamber of Commerce) (Chamber of Commerce spent $2,474 for 

5 approximately 50,000 cdta regarding the 2006 Senate race in Hawaii); MUR 5588 (Arizona 

^ 6 Republican Party) (Stete party conunittee spent $41,626 for state-wide cdta regardmg the 2004 

^ 7 Presidentid election). 

^ 8 In sum, it appears that at least one of the ICC recorded cdta - the Caimody Cdl -

<qqf 9 contdned express advocacy under 11 C.F.1L § 100.22(a).' See also 11 C.F.R. § 100.22(b) 
CD 

10 (express advocacy includes communications that contain an''electord portion" that is 

11 "unmistskable, unambiguous, and suggestive of only one meaninĝ ' and d)out which "rea8ond>le 

12 mmds could not differ as to whetiier it encourages actions to elect or defeat" a candidate). 

13 Because the Cannody Call contdned express advocacy and ICC likely spent over $250 on the 

14 cdl, ICX; was subject to the indqiendent expenditure reporting requiiemente of section 434(c) of 

15 the Act. Accordmgly, the Commisdon finds reason to believe tiut ICC violated 2 U.S.C. 

I 16 § 434(c). 

17 

'The Beauprez Call presents a closer judgment. There sresevenlchsncteristics of the Beauprez CsUthst bring it 
close te die definition of express sdvocscy under 11C J JL § 10022(b): the csU references voting diree times snd 
was made in close pioxfanity to die election it references die Cstiwlic Chureh's positions on five policy issues snd 
tiien states that "Bob SchafRsr is in agreement witfi Catiiolic doctrine on all five of tiiese issues while Mark Udall is 
qniosed to every smgle one;'* snd it indicstes tint tiie ICC*s goal is to infonn listenen to aid m tfi^ 
Tius can be viewed ss a directive to vote for the candidate m sgreenient witii Catiiolic 
However, because the Beauprez Call conbiins a comparison oftiie candidStes' views on policy issues, reasonable 
minds codid idew the .call as educating listeners shout tiis positions of the cendidates, similsr toihe MUR 5634 
Diit̂ ' pamiridet, which tiie Commission concloded was more akin ta a voter guide uiuier 11 CF.R. § 114.4(cX5Xi)* 
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1 C. 24-Hour Independent Expenditure Reporting 

2 Under the Act, a person that makes independent expenditures aggregating $1,000 or more 

3 after the 20̂  day, but more than 24 hours, before tiie date of an election must file a report 

4 describing the expenditures witiiin 24 houra. 2U.S.C. §434(gXl). 

5 ICC's activity appears to date fixim November 2008; tiierefore, it is likely tiut the cdls 

^ 6 were nude witiiin 20 days oftiie election. It is dso likely tiut ICC spent over $1,000 in 

^ 7 connection with tiie Cannody CdL Accordingly, the Comnussion finds reason to believe that 

P 8 Informed Catiiolic Citizens viotated 2 U.S.C. § 434(g) by fiuling to report the cost oftiie cdl as 
ffl 

«̂  9 an mdependent expenditure. 
0 
H 10 D. Required Dtadaimers 
rH 

11 The Act reqmres that persons making dtabursemente for communications contdning 

12 express advocacy provide a disclauner as specified m the statote and regulations. 2 U.S.C. 

13 § 441d. More specificdly, communications tiut are not authorized by a candidate are required to 

14 clearly state the name and permanent street address, telq)hone number or World Wide Web 

15 address of the person who pdd for the conunumcation and state that the communication was not 

16 autiiorized by any candidate or the candidate's committee. 2 U.S.C. § 441d(a)(3). 

17 The Caimody Cdl required a diaclalmer because it contained express advocacy. It 

18 appears that the Cannody Cdl was suffidently widespread to have constitoted 500 calls ofan 

19 identicd or substantially sunilar nature. See supra p. 5-6. The Cannody Cdl did not contain the 

20 full reqdred disclaimer, as it did not clearly stete the address, telqihone number, or webdte 

21 address of ICC and did not stete that the commimication was not authorized by any candidate or 

22 candidate's committee. Accordingly, the Commisdon finds reason to bdieve that Infoimed 
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1 Catholic Citizens violated 2 U.S.C. § 44ld(a) by fdling to include the required discldmer on a 

2 commumcation contdning express advocacy. 

0) 
t̂  

Q 
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